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PAJAK, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue.

Respondent determ ned deficiencies of $4,141 and $3,046 in
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petitioner’s Federal incone taxes for the years 1997 and 1998,
respectively. This Court nust decide: (1) Wether petitioner is
entitled to dependency exenption deductions for his two children
for 1997 and to a dependency exenption deduction for his son
during 1998; (2) whether petitioner is entitled to file as head
of househol d instead of single for both years; (3) whether
petitioner is entitled to the child and dependent care credits
for his two children in 1997 and for his son in 1998; and (4)
whet her petitioner is entitled to the earned incone credits for
bot h years.

Petitioner resided in Tarboro, North Carolina, at the tine
he filed his petition.

During 1997 and 1998, Anthony L. Poole (petitioner) was
enpl oyed as a warehouse worker. He reported wages of $16, 602 and
$14, 401, respectively.

Petitioner has two children, Anthony Devon Lyons (Anthony)
and Sheni ka Rene Lyons (Shenika), with Goria Jones (fornerly
Lyons). Petitioner also has two other children, Shajida and
Quasi di sha, apparently by another worman, and no further nention
shall be made of them herein except to note that petitioner
provi ded health insurance for all his children. Anthony was born
on January 30, 1988, and Sheni ka was born on January 8, 1989.

Petitioner was not married during either year in issue.

Petitioner and Ms. Jones have never been married to each other.
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During the years in issue, petitioner and Ms. Jones lived in
separate residences. Petitioner paid Ms. Jones total child
support paynents of $1,153.26 and $832. 71 during 1997 and 1998,
respectively.

Petitioner resided with his nother, Ernestine Poole, in her
trailer home during 1997 and 1998. During the years in issue,
Ms. Poole received disability paynents fromthe Social Security
Adm nistration. Petitioner gave his nother approximtely $40 per
week for groceries, $80 per nonth for lot rent at the trailer
park, and paid part of the utilities. Petitioner received wages
of approximately $250 per week after deducting his child support
paynents. Petitioner’s sister and her two children also |ived
with Ms. Poole during 1997 and 1998. Petitioner’s children
stayed with petitioner in the trailer home during part of each
year.

On his 1997 Federal inconme tax return, petitioner clainmed
Ant hony and Sheni ka as dependents. On the Form 1040A, U. S
I ndi vi dual I nconme Tax Return, for 1997, petitioner stated that
each child lived in his honme for 12 nonths. He clained Ant hony
as a dependent on his 1998 tax return. Petitioner filed as head
of household for both tax years. For 1997, he also clained both
children for purposes of the child and dependent care credit and
the earned income credit, and stated on the Schedul e ElIC, Earned

| ncone Credit, that both children lived with himfor 12 nonths.
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For 1998, he clainmed Anthony for purposes of the child and
dependent care credit and earned incone credit, and he stated on
the Schedule EIC that Anthony lived with himfor 12 nonths.

Respondent determ ned that petitioner was not entitled to
cl ai m Ant hony and Sheni ka as dependents in 1997 and that he was
not entitled to claimAnthony as a dependent in 1998, that his
filing status was single rather than head of household in both
years, and that he was not entitled to the child and dependent
care and earned inconme credits for both years.

Section 151(c) allows a taxpayer to deduct an annual
exenpti on anount for each dependent, as defined in section 152.
Section 152(a) provides, in pertinent part, that a dependent
i ncl udes an individual, such as a son or daughter, over one-half
of whose support in the taxable year was fromthe taxpayer or is
treated as received fromthe taxpayer under section 152(e).
Section 152(e) provides special rules for a child of parents who
have |lived apart for the last 6 nonths of the cal endar year. |In
that situation, the statute provides that if a child receives
over one-half of his or her support fromhis or her parents, and
if the child is in the custody of one or both of his or her
parents for nore than one-half of the cal endar year, then the
child is treated for purposes of section 152(a) as receiving over
one-half of his or her support during the year fromthe parent

having custody for a greater portion of the cal endar year.
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Hughes v. Commi ssioner, T.C Meno. 2000-143; Brignac V.

Conmi ssioner, T.C. Menp. 1999-387. Were neither a decree nor

agreenent establishes who has custody, “custody” will be deened
to be with the parent who, as between the parents, has the
physi cal custody of the child for the greater portion of the
year. Sec. 1.152-4(b), Incone Tax Regs.

I n determ ning whether or not an individual received over
one-half of his or her support fromthe taxpayer, there shall be
taken into account the anmount of support received fromthe
t axpayer as conpared to the entire anmount of support which the
i ndi vidual received fromall sources, including support which the
i ndi vi dual hinmself or herself supplied. Sec. 1.152-1(a)(2)(i),
| ncome Tax Regs. Support includes food, shelter, clothing,
medi cal and dental care, education, and the like. |d.

To establish that nore than one-half of each clained
dependent’ s support has been provided by petitioner, he nust
first show by conpetent evidence the total anmount of support for
each dependent furnished by all sources during the year in issue.

Bl anco v. Conm ssioner, 56 T.C. 512, 514 (1971). Further,

petitioner nmust establish that he provided nore than one-half of

the total support of each clained dependent. Secs. 151 and 152.
Petitioner made child support paynents to Ms. Jones with

respect to Anthony and Sheni ka of $1, 153.26 and $832. 71 during

1997 and 1998, respectively. At trial, petitioner testified that
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he al so mai ntai ned health i nsurance coverage for hinself and al
his children at a cost of approxinmately $11 per week.
Additionally, petitioner estimted he spent about $300 per year
on clothes and shoes for his two children. Petitioner also
testified that he provided his children wth spendi ng noney
during their visits with him

Ms. Jones did not work outside the honme during the years in
i ssue. Ms. Jones received public assistance in 1997. In
addition to the support paynents from petitioner, M. Jones
recei ved noney for both children fromtwo uncles.

Petitioner has not offered any conpetent evidence of the
total amount of support provided for each of the clained
dependents in 1997 and 1998. Petitioner failed to provide any
recei pts or cancel ed checks to evidence the paynents of any
purported expenses. Aside fromhis testinony and docunentati on
fromthe Edgeconbe County Court as to support paynents,
petitioner presented no evidence to substantiate that support
expenses, such as rent and food, were indeed paid by petitioner.

However, we are satisfied on this record that petitioner and
Ms. Jones together provided over one-half of the support of
Ant hony and Sheni ka in 1997 and for Anthony in 1998. At trial,
petitioner alleged that he did not advise respondent that he
“kept” his children “all year round.” This is contrary to his

statenents on his incone tax returns. W believe Ms. Jones who
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testified that during both years in issue, the children visited
petitioner on weekends and “about two or three weeks during the
sumertinme”. Oherwise, they lived with Ms. Jones. (oviously,
Ms. Jones had physical custody of the children for the greater
portion of each year. Sec. 1.152-4(b), Incone Tax Regs.
Accordingly, we hold that petitioner is not entitled under
sections 151(a) and 152(e) to clai mAnthony or Sheni ka as
dependents for 1997 and Ant hony as a dependent for 1998.

We next consider whether petitioner is entitled to head of
househol d filing status for 1997 and 1998. Respondent determ ned
that petitioner’s proper filing status for both tax years at
issue is single.

Section 2(b), in relevant part, defines head of household as
an unmarried taxpayer who maintains as his hone a househol d which
constitutes for nore than one-half of such taxable year the
princi pal place of abode of a person who is an unmarried son or
daughter of the taxpayer. Sec. 2(b)(1)(A)(i). W have found
that Ms. Jones had physical custody of Anthony and Sheni ka for
the greater portion of each year. Accordingly, we hold that
petitioner is not entitled to head of household filing status for
either year in issue. Respondent’s determnation as to this
i ssue i s sustained.

We nust consi der whether petitioner is entitled to credits

for child and dependent care expenses in the amounts of $780 in
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1997 and $414 in 1998. Respondent disallowed the credit for each
year.

Section 21 provides, in part, that an individual who
mai nt ai ns a househol d whi ch includes as a nenber one or nore
qual i fying individuals shall be allowed a credit based on the
expenses for househol d services and dependent care services
incurred to enable the taxpayer to be gainfully enployed. Sec.
21(a) and (b). Section 21(b) defines, in pertinent part, a
qual i fying individual as a dependent of the taxpayer who is under
the age of 13 and with respect to whomthe taxpayer is entitled
to a dependency exenption deduction under section 151.

We have held that petitioner is not entitled to dependency
exenption deductions for his son and daughter in 1997 and for his
son in 1998. W sustain respondent’s determ nation and hol d that
petitioner cannot claima credit for child and dependent care
expenses for either of the years in issue.

Finally, we nust consider whether petitioner may claim
earned incone credits under section 32(a)(1) in the anmobunts of
$2,667 and $1,925 for 1997 and 1998, respectively. Respondent
di sal l oned the earned inconme credit for each year.

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Section 32(c)(1)(A), in relevant
part, defines an eligible individual as either (1) an individual

who has a qualifying child for the taxable year, or (2) an
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i ndi vi dual who does not have a qualifying child for the taxable
year, if the individual’s principal place of abode is the United
States for nore than one-half of the taxable year, the individua
is at least 25 years of age, and the individual is not a
dependent for whom a deduction is allowabl e under section 151 to
anot her taxpayer. A qualifying child is defined as the
t axpayer’s son or daughter, under the age of 19, who has the sane
princi pal place of abode as the taxpayer for nore than one-half
of the taxable year. Sec. 32(c)(3).

Both children lived with Ms. Jones during the years in
issue. They visited petitioner on weekends and for several weeks
in the sunmers. Petitioner has failed to provide convincing
evi dence to denonstrate that he provided the principal place of
abode for Anthony and Sheni ka for nore than one-half of either of
the years 1997 and 1998. Accordingly, petitioner does not have a
qualifying child for purposes of the earned incone credit for
either tax year in issue.

Petitioner is an eligible individual w thout a qualifying
child under section 32(c)(1)(A(ii). However, section 32(a)(2)
[imts the amount of the earned incone credit allowable to a
taxpayer. An eligible individual without a qualifying child is
not entitled to an earned incone credit in 1997 and 1998 if the
i ndi vidual’s adjusted gross incone is in excess of $9,700 and

$10, 030, respectively. Rev. Proc. 96-59, 1996-2 C. B. 392; Rev.
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Proc. 97-57, 1997-2 C.B. 584. Petitioner’s adjusted gross incone
for both 1997 and 1998 exceeds the applicable threshold
l[imtations. Therefore, petitioner is not eligible for the
earned incone credits under section 32(a)(2) for 1997 and 1998.

For all the reasons stated, we sustain respondent’s
determ nation and hold that petitioner is not eligible for the
earned incone credit for either of the years 1997 and 1998.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




